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AVIS 86 2084
BEFORETHE ILLINOIS POLLUTION CONTROLBOAR,~TATEOF flJJNO~PoIIut~onContro’ Board

IN THE MATTER OF:

PROPOSEDAMENDMENTS TO
DISSOLVED OXYGENSTANDARD
35 ILL. ADM. CODE302.206

TO: DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite11-500
Chicago,Illinois 60601

)
)
)
)
)

NOTICE

R04-25
(Rulemaking—Public Water)

RichardMcGill, HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 W. Randolph,Suite 11-500
Chicago,Illinois 60601

SEE ATTACHED SERVICE LIST

PLEASETAKE NOTICEthatI havefiled with the Office ofthePollution
ControlBoardtheRESPONSETO THE ENVIRONMENTAL LAW & POLICY CENTEROF
THE MIDWEST, PRAIRIERIVERSNETWORKAND THE SIERRACLUB’S MOTION TO
SUSPENDCONSIDERATIONOF PROPOSEDAMENDMENTS TO THE DISSOLVED
OXYGEN STANDARD PENDINGDEVELOPMENTOF DRAFT IMPLEMENTATION
RULES on behalfoftheIllinois EnvironmentalProtectionAgency,acopyofwhich is herewith
serveduponyou.

Date: August4, 2004

1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276
217/782-5544

e ~eN.Diers
ssisantCounsel

Divi onofLegal Counsel

THIS FILING IS SUBMITTED ON
RECYCLED PAPER
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS STATE OF ~LUNO~SPoflut~onCon~ro!~c~rd

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO ) R04-25
DISSOLVED OXYGEN STANDARD ) Rulemaking-Public Water
35 ILL. ADM. CODE 302.206 )

RESPONSETO THE ENVIRONMENTAL LAW & POLICY CENTER OF THE
MID WESTg PRAIRIE RIVERSNETWORK AND THE SIERRA CLUB’S

MOTION TO SUSPENDCONSIDERATION OF PROPOSEDAMENDMENTS
TO THE DISSOVLED OXYGEN STANDARD PENDING DEVELOPMENT OF

DRAFr IMPLEMENTATION RULES

TheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) herebysubmitsits

responseto TheEnvironmentalLaw PolicyCenteroftheMidwest,PrairieRivers

NetworkandtheSierraClub’s (“ELPC”) Motion to SuspendConsiderationofProposed

Amendmentsto theDissolvedOxygenStandardPendingDevelopmentofDraft

ImplementationRules. In supportof its Response,Illinois EPA statesasfollows:

1. On July21, 2004,theEnvironmentalLaw andPolicyCenterofthe

Midwest,PrairieRiversNetworkandtheSierraClub filed theirMotion to Suspend

ConsiderationofProposedAmendmentsto theDissolvedOxygenStandardPending

DevelopmentofDraft ImplementationRules.

2. OnJuly 22, 2004,theIllinois EPA receivedtheELPC’sMotion to

SuspendConsiderationofProposedAmendmentsto theDissolvedOxygenStandard

PendingDevelopmentofDraft ImplementationRulesvia facsimile.

3. TheELPCarguesthatthis rulemakingshouldnotgo forwardwithoutthe

variouspartiesandtheBoardseeingimplementationrulesdevelopedby theproponent,
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Illinois AssociationofWastewaterAgencies,(“IAWA”) andpresumablyIllinois EPA.

(Motion, page2).

4. ELPCfurtherarguesthat if thehearingon August12, 2004 is held,it

shouldbe limited only to Dr. Garvey’stestimony. (Motion,page4).

5. Illinois EPAbelievesthatthehearingon August12, 2004shouldgo

forwardbecauseit will aidetheBoardandall partiesinvolvedin furtherdevelopingthe

issuessurroundingIAWA’s proposalto amendthedissolvedoxygenwaterquality

standard.

6. Illinois EPA alsobelievesthatthehearingon August12,2004will further

aidetheAgencyin theircontinuingevaluationofIA WA’s proposalto amendthe

dissolvedoxygenstandard.Thepurposeofconductinghearingsduringtherulemaking

processis to getall thenecessaryinformationavailableto aidetheBoardandthevarious

partiesin betterunderstandingtheproposalbeingpresentedto theBoard.

7. Furthermore,Illinois EPAdoesnotbelievelimiting theAugust 12, 2004

hearingto only Dr. Garvey’stestimonywouldbe beneficialto thisrulemaking

proceeding.TheBoardshouldbeableto allow anypartyreadyto presenttestimonyto

do soat thatdate.

8. However,Illinois EPAwill notbepreparedto offer testimonyatthe

August 12,2004hearing. illinois EPA agreeswith ELPCthattheBoardwill nothave

enoughinformationto proceedto FirstNoticeatthis time or immediatelyfollowing the

August12, 2004hearing. It is clearthattherecordin thismatterneedsfurther

developmentandthe Illinois EPA intendsto providetheBoardwith testimonyand
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commentsregardingan appropriatedissolvedoxygenstandardwhenthe Agencyhashad

an opportunityto drawaconclusionfrom theavailableinformation.

9. As statedabove,theIllinois EPAbelievesthat futurehearings,suchasthe

onescheduledon August 12, 2004will helpthevariouspartiesin developingtheissues

concerningIAWA’s proposal,sothatan appropriatestandardis developedwith respect

to dissolvedoxygen.

10. Illinois EPAproposesat a laterdatetheBoardallow theAgencyand

ELPCtheopportunityto presenttestimonyin thisrulemakingoncemoreinformationis

obtainedconcerningIAWA’s proposal.

11. TheIllinois EPA would like to clearup someconfusionthatmayhave

beencreatedwith respectto theneedfor “draft implementationrules.” ELPCspends

overhalfof its motion andmemorandumoflaw perpetuatingtheconfusioninitiated.by

IAWA in its proposalandtestimonyby statingthatdeficienciesofits proposalwill be

resolvedthroughan Agencyregulatoryprocess.At this time, it is notclearfrom either

partywhatexactlyis meantby “draft implementationrules”.

12. Manyof theconceptsdescribedby ELPCand IAWA as“implementation

rules” speakto thetemporaldetail andmeasurementstechniquesnecessaryto determine

complianceor non-compliancewith the standardsandthereforearean inherentpart of

the standarditself, not separateimplementationprocedures.To the extent they define

“where, when and how” the numericvalueswithin the standardapply, thesecertainly

need to be defined. However, there is also an inference that the parties’ use of

“implementationprocedures”refersto proceduresfor dictatingdischargeandmonitoring

requirementsfor permitted sources. Clearly, additional discussionand development
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evaluationis necessaryfor Illinois EPA to accuratelyunderstandandaddressthevarious

parties’positionson thesematters.

13. Illinois EPA will not be ableto assessthe needfor agencyregulations

until the administrativerecordis further developedregardingthe appropriatedissolved

oxygenwaterquality standardto protectaquaticlife. However,if it is determinedthat

suchrules arenecessary,Illinois EPA will provide testimonyregardingthe contentof

thoserules.

14. Also, ELPC goesinto greatdetail comparingthe presentrulemakingto

other rulemakingproceedingsto reachthe conclusionthat the Board hasa “general

practice” of requiring submissionof Agency implementationrules. The Illinois EPA

doesnot agreethat a consistentpracticeexistsregardingthis issue. (Memorandumof

Law P. 3-6).

15. The prime exampleof the needfor sucha practiceprovidedby ELPC is

theammoniarulemakings.R94-01(B)andR02-19. The ammoniawaterqualitystandard

is uniquein that the standarditself varieswith the temperatureandpH of the receiving

stream. As such, the processof permitting ammoniadischargeswas unusual and

uncomparablycomplicatedandrequireda rulemakingto establishproceduresfor setting

permit limits.

16. ELPC also incorrectly stateswith regards to these proceedings“the

standardrevision cannotgo into effect without developmentof implementationrules”.

(Motion, P.3)

17. While it is truethat U.S. EPA looks at a varietyof Agency policies and

proceduresbeforeit canapprovecertainstandards,rarelydoesthat involve or require
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Agency rulemakings. In fact, in a vast majority of water quality standardrevisions

adoptedby theBoard, Illinois EPA’ssubmittaldoesnot involve agencyregulationsandit

is unlikely thiswill benecessaryfor dissolvedoxygen.

18. Finally, Illinois EPA would supportadditional hearingsin this matterif

the Board thinks future hearingsare necessary.Illinois EPA is committedto working

with U.S. EPA and the variouspartiesto ensurethe properwaterquality standardfor

dissolvedoxygenis developed.

WHEREFORE,theIllinois EPArespectfullyrequeststhattheEnvironmentalLaw.

and Policy Center,Prairie Rivers Network and the Sierra Club’s Motion to Suspend

Considerationof ProposedAmendmentsto the Dissolved Oxygen StandardPending

DevelopmentofDraft ImplantationRulesbedenied.

DATED:

Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
PostOfficeBox 19276
Springfield,Illinois 62794-9276
(217)782-5544

Respectfullysubmitted,

ILLI~ISMNVIRONME
PROTt~C4~’1bNAGE~JjMi’27Li77~

Ste?a4eN. Diers
As ist t Counsel
D i& n ofLegal Counsel
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STATE OF ILLINOIS )
)SS.

COUNTY OF SANGAMON )

PROOFOF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedResponseto the

EnvironmentalLaw & PolicyCenteroftheMidwest,PrairieRiversNetworkandtheSierra

Club’s Motion to SuspendConsiderationofProposedAmendmentsto theDissolvedOxygen

StandardPendingDevelopmentof Draft ImplementationRulesuponthepersonto whom it is

directed,by placingit in anenvelopeaddressedto:

TO: DorothyGunn,Clerk RichardMcMill, HearingOfficer
Illinois Pollution Control Board Illinois PollutionControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100W. RandolphStreet,Suite11-500 100 W. Randolph,Suite11-500
Chicago,flhinois 60601 Chicago,Illinois 60601

SEEATTACHED SERVICE LIST

andmailingit by First ClassMail from Springfield, Illinois on August4, 2004, with sufficient

postageaffixed.

SUBSCRIBEDAND SWORNTO BEFOREME

this4th dayofAugust,2004

J~J~~ ~kx~’
NotaryPublic BRENDA BOEHNER 3

:~NOTARY PUBLIC, STATE OF ILLINOIS ~
:~MYCOMMISSION EXPIRES 11-14.2OO5~

~

THIS FILING IS SUBMITTED ON RECYCLED PAPER


